
Europaisches
Patentamt

European
Patent Office

Office europeen
des brevets

BRlGT 1/23e/69

Travaux Preparatoires EPC 1973

Comment:

The collection represents purely an internal research tool for the purpose of Directorate
Patent Law of the European Patent Office. No guarantee can be given for its
completeness or correctness.
The documents produced before 1969 cannot be provided in English as this was not an
official language in the period before that date. These documents therefore are provided in
French and German.





....... , ...

'.:'; ... "

~....•

1NTER-GOVE~Th~}~P~ CONFERENCE
FOR THE SETTING UP OF A EUROPEAN
SYSTEM FOR THE GB)-NTOF PATENTS

Brussels, 19 November 1969
BR/GT 1/23/69 _,

Secretariat . ~- _ .
..~.~.., ~.;;.:-

-. :<. : "~',<{:'.4_
........ ;...

NOTE

- -I

The members of Working Party I will find annexed
the draft report on Articles 31 to 41 of the

, ,

Preliminary Draft Convention for a European System
for the Grant of Patents, drawn up by the French
delegation, as agreed at the meeting of Working PartyT-
at'Luxembourg on8 - 11 July 1969LBR/7/69 page 2t '",' ,-

poin~ 2, paragraFh 2_7.
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P R B LIM I N A R Y D R AFT
CO~VENTION FOR A EUROPEMrSYSTEM

FOR THE GRANT OF PATENTS

Part III - The European Patent Office
Chapter I - Status ~~d Gen8ra~ Organi~a~ion

DRAFT REPORT

le After defining the basic principles (Part I) and then
establishing substantive patent law (Part II), thePre~-
liminary Draft Convention deals, {n Part III, with the ad-
ministrative and financial organization of the "EuxopeaI?-
Patent Office", which is a body "coIDmon to the Contract'ing
States" responsible for the application of,this law as
regards'the grant of-patents.

:; Chapter I of Part III contains ~xticles 31 to 41, which
were of identical tenor in the EEC and EFTAdrafts~ These
_~ticles lay down the broad outlines of the admin~strative
arrangements applicable to the international body, which
wil~ have :tobe supplemented or further defined either in ,
the ..Convention itself or in the Implementing Regulations.
Substantial amendments have been made to these Articles
only where it was necessary to take account of ,the fact _
that, at the present stage, the setting up of a European
Patent-Court is no longer envisaged.

'.
!
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2. In its present form, the Preliminary Draft Convention
proposes that the European Patent Office be "endowed with"
administrative and financial autonomy" (Article 31 (1) )
and "lee~l.lpersonality" (Article 32 (1).). These provisil.,ns
are,then, aimed at setting up an inter-governmental organizat-
ion having its own administrative and financial arrangements,
independent of any other existing institution, and enjoying,
in each of the Contracting States, the most extensive legal
capacity, allowing it in particular to acquire or transfer
movable. and immovable property, an.dto sue and be sued in
its own name (Article 32 (2) ).

3. The European Patent Office is to be directed by a
npresident", assisted by "Vice-Presidents11 (Article 36 (1)
and (3) )and hi.s activities will be supervised by an
"Administrative Council" (Article 31 (2) ).

4. The President will be responsible to the Administrative
Council for the activities.of the European Patent Office
(Article 36 (1) ).

The powers of the President (Article 36)fall under
four categories:

(

(a) He.has to ensure the correct application of the pro-
visions of the Convention and its-I~plementingRegu-
lations. To thj.s end, he will take all necessary steps
to inform the public or to instruct the personnel~
placed under his authority, and to improve the organizat-
ion and functioning of his administration.

(
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(b) He exercises supervisory authority over the whole of the
, ,

,person"1el ann may r'l,p:poin:-~.::'ldpromote them and exercise
disciplinary aut;brr;..::.t;'T,)ve:-:them) save over the Vice-Presi-.
dents and the members of ~he Boards of Appeal.

(c) He must p~epare the budget and implement it after its'
, "

approval by the Administrative Council, to whom he must'
submit the annual accounts, the balance sheet 'and a manage---
ment report.

.,
Cd) He may place before the Administrative Council any proposal

on whic.h he is not competent to decide, such as any propos&l
for amending the Convention or its Implementing Regulations.

The composition, duties and operation of the Administrati7e
Council have not yet been studied by the Working Party, but -will
be the subject of provisions to be introduced into the Convention.

However, it w~ll be recalled that the Memorandum adopted by
the Inter-Governmental Conference at its first meeting provides
that the Administrative Council should have an inter-governmental

r .': -. _ : ,

character; and that the Member, Stat'es should berep:;es"ented on
an equal basis, which implies that the decisions of the-Council i

would be directly binding on the Governments without haVing-to I

pass through a higher iLstance. In accordance with the Memorandum
the 'principal tasks of the Administrative Council would be:: '"
laying down the service regulations, the appointment of the
senior offic~als, the aQ?ption of the budget, and t~e administrat-
iveand financial control of the European Patent Office •
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On the subject of the appointment of the senior officials,
",-'ticle37 lays down that the President, the Vice-President:;;
'.ld the llembers of the Boards of Appeal are to be appointed by
C;cision of the Administrative Council •.

In addition, Articles 31 and 36; which have already been
I'Gferred to, in effect endow the Adriiiri.str~tiveCouncil with
0'.ldgetarypowers and powers as regards. ad1nini.strative S!tiii Ii:'"
~?ncial control~

Article 36 (2)(b),which gives the President the right to
act on his own initiative as regards regulations, implies that (
the regulatory powers granted to the Administrative Council
v.ill not be restricted to the service regulations, which the
L.emorandU1lindicates as an area within the competence of the
COw"J.cil.

6~- The powers of the President and of the Administrat:tve
Council (acting in a select committee) may extend beyond the
normal field of application of the Convention for a European
System for the Grant of Patents. (Article 31 a), since Article 8 a
of the Prel,iminary Draft provides that "any group of Con-
tracting States may provide by a special agreement that a
European patent granted for all those States has a unitary
character throughout their te~ritories and is subject tm the
provisions of that special agreement." The Member States of the
EEC are at present dra\ting up an agreement of this nature,
intended. to make the "unitar"ypatent" granted for the whole of
the territories of their States subject to a unitary law -
in particular as regards revocation - which requireS the setting
up of special bodies, such as Revoc~t;'jon Boards.

(
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The aim of Article 31 a is .to allow for the setting up
of such special organs within the European Patent Office,
reserved for the use of the States signatory to such a specia~
agreement. These organs set up within the European Patent Off).ce
will be placed und~rthe authority of the President but, .of
course, their operating expenses wi~l be borne only by the
States signato~ to the special agreement, and the administrat-
ive and financial control of this additional part of the ad-
ministrative machinery of the European Patent Office will only
be exercised by these States, meeting wit'2in a select committee
of the Adninistrative Council.

Naturally, the select committee hill have certain links,
whose form is to be fixed, \riththe Administrative Council as
a whole, in particular on the occasion of the discussion and
adoption of the budget of the European Patent Office.

7. Under the present provisions of Article 33, the administrat-
ion of the European Patent Office will be concentrated in a
single headquarterso

. ..However, should it deem it necessary, the Administrative
Jouncil may decide to create branches for information and ~ison
in the Contracting States or with the International Patent
Institute at The Hague or with other organizations in the field
of industrial property. The name given to these branches in-
dicates the limit of their f'~ctions, and their creation clear-
ly could not lead to any real decentralization .of the European
.Patent Office.
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This is not at all the case as regards the proposal
submitted by the British delegation for the setting up, in
view of the languages used for the filing of patent applic-
ations, of "Branch Examining Offices" in certain Contracting
States. The present report will limit itself to mentioning
this proposal, since the matter has not yet been discussed
by the working Party.

8. The languages in use at the European Patent Office will
be English, French and German (Article 34).

However, an exception must be made in respect ~f (
nationals ef or persons domiciled in Contracting.States where
none of the three languages of the EU~Qpean Patent Office is
an official language. In such a case, the patent application
and the documents to be produced by the applicant during the
proceedings may be drawn up in an official language of the
Contracting State concerned (e.g. Italian for an Italian or .
Swiss national), provided that a translation into one of the
languages of the European Patent Office is supplied within a
time limit specified in the Implementing Regulations.

Official publications of the European Patent Office wilh
appear in the three languages. This applies to entries in the (
Register of European Fatents, to the European Patent Bulletin
and to the Official Journal of the European Patent Office and
to published claims, whether of patent applications or of
patents themselves. On the other hand, f~r reasons cf economy,

ER/GT 1/23 e/69 (Annex) kel/PA/che .. ~/.e.
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the description of the invention will only be publishedoin the
language used ofor filing the application, or in that ofOthe
translation if, {or example, Italian was used for filing the
application.

9. Article 35 6f the Preliminary Draft establ;sh8athe.....
principle thct the European Patent Office is ~o enjoy certain
privileges and im:lUnities in the territory of t~E'Ccntracting
States, under conditions to be defined in a separate Protocol.

10. All officials and employees of the European Patent Office
are to be bound ~y the rules of professional secrecy
(Article 38), and may not file applications for patents,
either directly or through an intermediary. The rules governing

- .the recruitement, promoticn, remuneration and discipline of
officials and employees will, as has already b8en stated, ~e
laid down in service regulations to be adopted bYot~e
A~inistrative Council.

'.

11. o In the earlier EEC B..."'1dEFTA drafts, disputeos between the
European Patent Office and its staff relating to the
i~plementation of the ~ervice ~egulations (Article 39) feli
within the competence of an International Court. This is not.
a viable solution if it leads to 0 excessive financioal:burdens,
as would be the 0 case if the number of cases b:rought before
this Court were small. The drafters of the EEC draft did not
envisage the creation of a "Eu:ropean Patent Court", to which
Article 4 of that text (now deleted) referred, but iritended .

o ,

to entrust the "Court of Justice of the European Communities"
with the settlement of the disputes in question and the control
of the legality of the decisions of the Administrative Council
and of the President of the European Patent Office (Article 41,
now deleted - see point 13 below) and with wider competences
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in respect of activities relating to European patents. However,
it is not possible to entrustCthis ultimate jurisdiction to
the Court of Justice of the European Communities in a European
system for patents which involves other States besides the
Member States of the BEC.

As, furthermore, in the present op~n~on of the Working
Farty it is not considered indispensable to set up an Inter-
national Court of Justice, Article 39 of the Preliminary Draft
awards competence to settle any dispute between the European
Patent Office and its servants to an "Appeals Committee",
whose Statute will have to be set out in a special regulation.
This appears to be a viable solut~on, since many inter- (
governmental organisations deal with the settlement of disputes
of this nature by referring to Appeals Committees, "\ariously
composed, but always includir-g members not belonging to the
organisation concerned. Such is the case, for example, with
the International Patents Institute and EIRPI.

In the same spirit, it is proposed in Article 39 to set
up an Appeals Committee whose Statute will have to be set out
in a special regulation.

12. In the matter of the liability of the European Patent
Office, the provisions of Article 40 have been taken from-the
Treaty of Rome establishing the BEC, and, in particular, from (
Article 215 thereof.

13. Finally, as has been stated above~ the fact that tho
setting up of an International Court of Justice is no longer
envisaged leads to the abandonment of the control of.the
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legality of the decisions of t'heAdministrative Council and of
the President of tee Eu~opea~ Pate~t Office, as had been provided
for in Article 41 of the EEC and EFTA drafts. This emission seems
to bear little practical significance, if one refers to the
exis~ing inter-governmental institutions~ such as the Inter-
national Patent Institute or BIRPI, which do not have any such
control and where the absence of this control has not led to any
difficulties.
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