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INTER-GOVERNMENTAL CONFERENCE Brussels, 19 November 1069

" FOR THE SETTING UP OF A EURCFEAN

SYSTEM FOR THE GRANT OF paTENTS  °R/GT 1/23/869

- - Secretariat -

NOTE

The members of Working Party I will find annexed
the draft report on Articles 31 to 41 of the
Preliminary Draft Conventlon for a “uropean System

 for the Grant of Patents, drawn up by the French
delegation, as agreed at the meeting of ¥%orking Party I

at Luxembourg on 8 - 14 July 1969 [—BR/7/69 page 2,
poins 2, paragraph 27
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ANNEX

PRELTININARY DRAFT
CONVEKTION FOR A EUROPEAN SYSTE
* FOR THE GRANT OF PATENTS

Part ITI - The_European Patent Office

Chapter I - Status and Gencral Organization'

DRA 13‘[[‘ REPORT

After defining the basic principles (Part I) and then
establishing substantive patent law (Part II), the Pre—
liminary Draft Convention deals, in Part III, with the ad-
ministrative and financial organization ofv%he"European
Patent Office", which is a body "commor tO'the Contractlng_
States" responsible for the appllcatlon of this law as |
regards the grant of patents. - '

Chapter I of Part III contains Articlés 31 Yo 41,‘which"

-were of identical tenor in the EEC and EFTA drafts. These

Articles lay down the broad outlines of the admlnlstratlve
arrangements applicable to the 1nternatlonal body, which
will have to be supplemented or further defined elther in -
the Conventlon itself or in the Implementing & egulatlons._ .
Substantial amendments have been made to these Articles :
only where it was necessary to take account of the fact

. that, at the present stage, the setting up of éiEmropean

Patent -Court is no longer envisaged.
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In its present form, the Preliminary Draft Convention .
proposés that the European Patent Office be "endowed with’
administrative and financial autonomy" (Article 31 (1) )
and "legal personality” (Article 32 (1) ). These provisi.ns
arey then, aimed at setting up an intef—governmental organizat-
ion having its own administrative and financial arrangements,
independent of any other'existing institution, and enjoying,
in each of the Contracting States, the most extensive legal
capacity; allowing it in particular to acquire or transfer
movable and immovable property, and to sue and be sued in
its own name (Article 32 2) ).

The European Patent Office is to be directed by a
"President"”, assisted by "Vice-Presidents" (Article 36 (1)
and (3))and his activities will be supervised by an
"Administrative Council" (Article 31 (2) ).

The President will be responsible to the Administrative
Council for the activities of the European Patent Office
(Article 36 (1) ).

‘The powers of the President (Article 36)fall under
four categories: '

fa) He has to ensure the correct application of the pro-
visions of the Convention and its»Implementing.Regu—
lations. To this end, he will take all necessary steps
to inform the public or to instruct the personnel-f
placed under his authority, and to improve the organizat-
~ion and functioning of his administration. | '
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(b) He exercises supervisory authority over the whole of the
.personnel and may appoint -nd promote them and exercise
d1501pl¢nary au+hn**fv »ver them, save over the Vlce-Pres*~

~ dents and the members of the Boards of Appezl.

(c) He must prepare the budget and 1mplement it after its
"_ approval by the Admlnlstratlve Coun011 to whom he must

submlt the annual accounts, the balance sheet and a managc-
ment report. ' ' '

(4) He may place before the Administrative Council any proposal
on which he is not competent to decide, such as any proposal
for amending the Convention or its Implementing Regulations.

The somposition, duties and operation of the Administrative
Council have not yet been studied by the Working Party, but will
be the subject of provisions to be introduced into the Convention,

However, it will be reﬂalled that the Memorandum adopted by
the Inue“-Covernmental onference at its first meeting prov1des

~ that the Administrative Council should have an 1nter-governmental

'charucfsﬂﬁ and that the Member States should be ;ec*esented on

an egual basis, which implies that the decisions of the- Counc¢1
would be directly binding on the Governments without hav1ng to
pass through a higher instance. In accordance with the uemorandum
the principal tasks of the Administrative Coun011 would be: if'

-ZLa:,r:LI:Ur devn the serv1ce regulatlons, the aDp01ntment of the

senior offlcwals, the aaoptlon of the budget, and the admlnlstrat—
ive and financial control of the European Patent Offlce.
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On the subject of the appointment of the senior officials,
‘»ticle 37 lays down that the President, the Vice-Presidents
- 14 the wmembers of the Boards of Appeal are to be appomnted by
Cz2cisicn of the namlnlstratlve Coun01l.

In addition, Articles 31 and 36; which have already been
cferred to, in effect.endOW‘the Adrinistrative Council with
J;dgetary powers and powers as regards’adminiEtrative agﬁ_fi;

rnzncial controls ' |

Article 36 (2)(b),which gives the President the right to
act on his own initiative as regards regulations, implies that
the regulatory powers granted to the Administrative Council
will not be restricted to the service regulations, which the
lemorandun indicates as an area within the competence of the
Council. ” '

The powers of the President and of the Administrative
Council (acting in a select committee) may extend beyond the

normal field of application of the Convention for a European

System for the Grant of Patents_(Article 31 a),,sinée Article 8 a
of the Preliminary Draft provides that "any group of Con-

tracting States may provide by a special agreement that a - .

Furopean patent granted for all those States has a unitary
character throughout their territories and is subject td the
provisions of that special agreement." The Member States of the
EEC are at present drawing up an agreement of this nature,
intended to make the "unitary patent" granted for the whole of
the territories‘of their States subject to a univtary law -

in particular as regards revocation - which requiresS the setting

up of special bodies, such as Revoca®ion Boards.
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The aim of Article 31 a is to allow for the setting up
of such special organs within the European Patent Office,
reserved for the use of the States signatory to such a speciali
agreement. These organs set up within the European Patent Office .
will be placed under the authority of the President but, .of
course, their operating expenses will be borne only by thev
States signatory to the special agreement, and the administrat-
ive and financial control of this additional part of the ad-
ministrative machinery of the European Patent Office will only
be exercised by these States, meeting within a select commlttee
of ‘the Administrative Council.

Naturally, the select committee will have certain links,
whose form is to be fixed, with the Administrative Council as
a whole, in particular on the occasion of the discussion and
adoption of the budget of the European Patent Cffice.

- Under the present provisions of Article 33, the administrat- |
ion of the uropean Patent Office will be concentrated in a.
single headquarterso

However, should it deem it necessary, the Administrative
uoun01l may decide to create branches for information and halsOn'{
in the Contracting States or with the International Patent C
Institute at The Hague or with other organizations in the f;eldi‘
of industrial property. The name given to these branches in- .
dicates the limit of their functions, and their creastion clear—:

1y could not lead to any real decentrellzatlon 0f the duropean

"Patent Office.
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This is not at all the case as regards the proposal
subnitted by the British'delegation for the setting up, in
view of the languages used for the filing of patent applic-
ations, of "Branch Examining Offices" in certain Cohtfacting
States . The present report'will limit itself to méhtioning
this proposal, since the matter has not yet been discussed
by the Working Party. '

The languages in use at thé European Patent Office will
be English, French and German (Article 34).

However, an exception must be made in respect ef (
nationals ef e¢r persons domiciled in Contracting States where
none of the three languages of the European Patent Office is
an official language. In such a case, the patent application
and the documents to be produded bj the applicant during the
proceedings may be drawn up in an official language of the
Contracting State concerned (e.g. Italian fer an Italian or
Swiss national),'provided that a translation into one of the
languages of the European Patent Office is supplied within a
time limit specified in the Implementing Regulations.

Official puﬁlications_of the Furopean Patent Office will-
appear in the three languages. This applies %o entries in the '(
‘Register of Turopean Fatents, to the European Fatent Bulletin
and to the Official Journal of the European Patent Office and
to published claims, whether of paﬁent épplications er of
patents themsslves. On the other hand, fer reasons c¢f economy,
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the descrlwtlon of the invention will onl be published'in'the

language used for filing the application, or in that of the

translatlon 1f for example, Italian was used for flllng the
application.

Article 35 of the Preliminary Draft establilishes the .

‘principle thet the European Patent Cffice is tc enjoylcertgin

privileges and imnmunities in the territory of the Contract;ng
States, under conditions to be defired in a separate Protocol.

All officials and employees of the European Patent Office
are to be bound by the rules of professional secrecy
(Article 38), and may not file applications for patents,
either directly or through an intermediary. The rules governing
the recruitement, promoticn, remuneration and discipline of
officials and employees will, as has already been stated, be
laid down in service regulations to be adopted by the |
Administrative Council.

In the earlier EEC and EFTA drafts,disputes between the
Zuropean Tatent Office and its staff relating to the '
irplementation of the eervice negulations (Article 39) fell
within the competence of an international Court. THis is not. .-

~a viable solution if it leads to. excessive firancial -burdéns,’

" as would be the case if the number of cases brought before

this Court were small. The drafters of the EEC draft did not
envisage the creation of a "European Patent Court", to which :}
Article 4 of that text (now deleted) referred, but irntended |
to entrust the "Court of Justice of the Europeen Communities"
with the settlement of the disputes in question and the control
of the legality of the decisions of the Administrative Council
and of the President of the European Patent Office (Article 41,
now deleted -~ see point 13 below) and with wider competences
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in respect of activities relating to European patents. However,
it is not p0881ble to entrust this ultimate Jurlsdlctlon to
the Court of Justice of the ‘European Communities in a European
system for patents which involves other States besides the -
Yember States of the EEC. |

As,_furthermoré; in the present opinion of the Working
Partv it is not cOnsidered_indispensable to set up an Inter-
.natlonal Court of Justice, Article 3S of the Preliminary Draft

awards cbmpetence to settle any dispute between the Européan
Patent Office and its servants to an "Appeals Committee",

whose Statute will have to be set out in a special regulatlon.
Whls appears to be a viable solutlon, since many inter-
governmental crganisations deal Wlth the settlement of disputes
of this nature by referring to Appeals Committees, variously
composed, but always 1nclud1rg members not belonging to the
organisation concerned. Such is the case, for example, with

the International Patents Institute and BIRPI.

In the same spirit, it is proposed in Article 39 to set
up an Appeals Committeevwhose Statute will have to be set out
'in a special regulation. ’ '

T 12, In the matter of the liablility of the European Patent
Office, the provisions of Article 40 have been taken from thé
Treaty of Rome establishing the EEC, and, iﬁ particular, from (
Article 215 thereof.

1%, Finally, as has been stated above, the fact that the

setting up of an International Court of Justice is no longer
envisaged leads to the abandonment of the control of the
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legality of the decisions of the Administrative Council and of
the President of the European Patent Office, as had been provided
for in Article &1 of the EEC and EFTA drafts. This omission seems
to bear little practical sigrificance, if one refers to the
existing inter-governmental institutions, such as the Inter-
national Patent Institute or BIRPI, which do not have any'such.
control and where the absence of this control has not led to any -
difficulties. | | |
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